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CANADIAN NATIONAL RAILWAY COMPANY
AND GRAND TRUNK CORPORATION
— CONTROL -
El&E WEST COMPANY

APPLICANTS® RESPONSE TO THE YILLAGE OF BARRINGTON’S MOTION FOR
WAIVER OF OR PERMISSION TO EXCEED PAGE LIMITS

Canadian National Ratlway and Grand Trunk Corporation {collectively, “Applicants™)
hereby respond to the Village of Barmington’s (“Barnington™) Motion for Waiver of or
Permussion to Exceed Page Limits Regarding its Filed Petition for Stay (BARR-8), filed January
7, 2008 (“Petiion for Waiver™) This Petition for Warver follows on the heels of Applicant’s
Motion to Strike Barrington's Petition for Stay, filed on January 6, 2009, because 1t excceded the
10 page hmit of 40 CFR § 1115 5(c) by 48 pages Barrington says that it did so
“inadvertently ™

Inadvertence or ignorance of the Board's rules 1s traditionally no excuse, but Barrington
asks the Board to 1cward 1ts violation by retrospectively waiving entirely the rule that 1t violated
If the Board were to do so, 1t would undermine both 1ts page limits rule and 1ts requirement that
waivers of procedural rules be sought 1n advance, 1t would set a precedent for an extension of

page limits far beyond anything 1t has ever sanctioned even 1n response to a timely and proper



waiver request, and 1t would severely and unfairly prejudice other parties, including Applicants,
by requining them 1o respond in a fiw days to an cxcessively long stay petition, including ments
arguments that Barringlon has not previously made, in order to defend the effectivencss of the
Board’s dccision

The time Barringlon spent developing post-hoc rationahizations for 1ts waiver request
should instead have been spent shortening its stay petition to comply with the rules  The Board
should now reject the untimely waiver request and nstruct Barrington to promptly file a shorter
stay petition that complies with the Board’s rules if Barnngton still wishes to scck a stay

In addition to being untimely, Barrington’s waiver petition lacks adequate support
Barrington fails to cite a single Board precedent permitting the filing of a petition to stay pending
judicial review that 1s anywhere near the length of Barminglon’s 58-page document ' Funther,
there 1s nothung umque about this case that could justify such a departure from the Board’s rules

Barmington citcs (at page 3) the Board’s 80-page decision, but that decision 1s far shorter than

! 'I'he cases cited by Barrington only illustrate how extreme and unprecedented 1s 1ts
request The filings at 1ssue 1n Public Views on Major Rail Consolidations, STB Ex Parte No
582 were not petitions for stays, but consolidated responses of two parties (each of which was
arguably entitled to 10 pages) to two separatc petitions for stays Lven then, those responses
were only 15 and 18 pages long Likewse, the filing at 1ssuc in Umon Pac Corp — Conirol -
Chicago & N W Transp Co . STB Finance Dockel No. 32133 (Sub-No 4). was a consolidated
response to two stay petitions  As for the two remaining cases cited by Barrington, one involves
a request to exceed page limits in response to a petition for stay (not for a stay petition), and
Barrington does not suggest that 1n cither case the pleadings at 1ssue exceeded the Board's
established limits by nearly the cxtent that Barrington’s docs

Other cases not cited by Barrington reinforce the fact that Barrington’s request 1s far out
of inc In most cases where the Board grants a “rcasonable requesi™ to exceed a page hmut, the
pleading at 1ssuc 1s at most a few pages over the it  See Tongue River RR Co -
Construction & Operation — W Ahignment, STB Finance Docket No 31806 (Sub No 3), shp op
at 5 (S1B served Nov 7, 2007) (granting petition to exceed 11135 5(c)’s 10 page hmut by 5 pages
where plcading “involves two Board decisions and a mynad of complex 1ssues™) Indeed, in the
only casc that Applicants are aware of where a petitioner sought to double the applicable mit
(trom 20 1o 40 pagces) the Board denied the request PL Montana, LLC v The Burlington
Northern & Sania Fe Ry Co , STB Docket No 42054, ship op at 1 (STB served Aug 29, 2002)



decisions 1n other proceedings in which partics were required to adheie to the 10-page himat for
petitions to stay 2 Barrington argues (at page 3) that 1t must cover four elements as part of its
stay petition, but those same four clements apply 1n all stay proceedings Barrington also
stresses (al pages 3-4) that 1t seeks to prevent *“impacts” that would be “thrust upon it
involuntarily,” but petitions for stay generally seek to prevent ympacts the petitioner did not
invite

Unable to wdentify exceplional circumstances menting a waiver, Barringlon's arguments
devolve 10 a more-or-less (acial challenge to the Board’s 10-page limit rule on the basis that it
“artificially constrain[s] the discusston of the 1ssues and harms relevant to the stay standard ™ /d
at 4 In both its waiver argument and its stay petition, Barmington ignores the sound policy
underiying the Board’s page himits, which arc “intended 10 encourage parties to tocus on
unportant 1ssues * San Jacinto Rail Lid — Build-Out to the Bayport Loop Near Houston, Harris
Counny, TX, STB Finance Docket No 34079, ship op at 10 n 27 (STB served July 9, 2003) 3 As
noted 1n Applicant’s Motion to Strike (at page 2), Barrington's effort to © elaborate on™ its
arguments “in support of its Petition for Stay” abuses 49 CF R § 1115 15 by attempting 1o take
“yet another bitc at the apple” in the form ot additional merits argument beyond the record

established at the time of the Board’s final decision

* Apparently none of the partics seeking a stay found 11 necessary to exceed the Board's
page limits m Conrenl (an over 420-page ship opimon) or UP/SP (290-page ship opinion)
Indeed, when the city of Reno sought a stay pending judicial review of the UP/SP dcecision, 1t
was able to make its request in 3 pages

3 As the Seventh Circuit has noted, “[t]he page imit 15 designed as much for the benefit
of the litgants as for the benefit of the court If extra pages mean stronger argument,
enforcement of the page limit protects those who obcy the rules But extra pages may not be
stronger argument A limitation induces the advocate to write tight prose, which helps his chient's
cause " Morgan v South Bend Community Sch Corp , 797 F 2d 471, 480 (7th Cir 1986)



Barnington’s effort 1o file an exceedingly overlong petition also threatens to undermine
the Court of Appcals’ rules As Applicants pointed out in their Motion to Strike, if the Board
allows the 58-page petstion, Barringlon mught attach that petition to a petition to stay before the
Court of Appeals, cffectively seeking Lo cvade the applicable 20-page hmit under Federal Rules
of Appellate Procedure 27(d)(2) Barnngton's petition for warver does not deny that it may seek
to do so  Moreover, the FRAP 27(d)(2) 20-page limit highlights the extreme and unjustified
nature of Barmngton’s request for a page limit roughly three times that length If 20 pages
suffice for bricfing a stay petition betore a Court that will generally have no famihanty with the
adminustrative record and 1ssucs presented, there can be no justification for a petition to this
Board that 1s three times that length

Finally, the prospect of allowing Applicants to file a similarly overlong response on the
merits of the stay 1s insufficient to cure the harm that granting Barnngton’s waiver petition
would cause Apphcants and other parties who may seek to respond to Barnington’s stay petition
are subject to short time limuts that are smitable for a prompt response to a 10-page document, not

a 58-page document, and the Board 15 also under pressures o render a speedy decision



Barrington’s Petition for Waiver should be dented
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CERTIFICATE OF SERVICE
| hereby certify that [ have this 81h day of January, 2009, served copics of Applicants’
Response 1o the Village of Bamngton’s Motion For Waiver of or Permussion 1o Excced Page

Limuts (designated as CN-34) upon all known parties of record 1n this proceeding by first-class
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